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IN TM bIS]3JCT COURT IN AND

I,IATER'DIVISION I{0. I
STATE OF COLORA.DO

cAsE NO. W-7439

TN T}Ttr MATTEP NT' TTTE

.APPIICATI.bi! OF
ESCA?X ?ROPERTISS 1I]4TT6D
FOR I,ilATER RIGETS IN
I,ARIMER. COI]NTC

FIND]NGS OF }ACT, CONCIUSIONS
03' LAW 3ND DECRSX ASPROVINC
PLAN 3'OR AUGMENTATION "

giffS lgf:ffR,. havi-ng corue on for beari-ng uporr the appl.J--

cstiour of Fsce.pe Propertiee Limited" a Col-orad.o Corporatio!., for
approvaL of plan for amg4entatiol shieh was filed on July 3L,

!973, aad the Court having considered. tbe pl-eadings, the fi1-es

berein, and the e'rridmce presented, FINDS:

1. Tinely and adequate rrotj-ce of ttris proceeding.has

been giwo' io tlre llarrner required by law, and ttre Waier Judge

sitting in tshis Court has jurisdiction over the' subj act rlatcer
of, chese proeeedings and over aII partries affeet.ed hereby, wherher

ttrey Uave appeared or rlot. i{o parties have appeared to objecE

to tluis proceediag, aud tbe time for filing stat.emenis of oppo-

sitioa.has expired.

2. Appl-rcant owns approrloately 165L.0 acres of l"and.

Located ia. Tollrrehip 5 North, Range 72 lf,ost of ihe 6tb ?.11. in
Larjmer Couoty,.Colorado. Portions of this 1-and (approximaEely

556.24 acres) are pl-attrea Uy iecorded subdivision plats, the

Retreat 3iJ-ing'No. 1 and lhe Retreat Fil-ing No. Z, sad are not'
j:rrcl.irded in fbis proceed5.ng. lhe re.qsirrder of tbis land (appror-

i:nately L094.7 5 acres, which is specifically 'd.eecribed in "E)..b.ibit A"

att,ached bereto and iacor-oorated herein by tiris referenee) is
included ia the plan for auqmerrEation filed herein- Aonlinanr'--T-"-'

iatends io devel-op such resrainder into residential cracts conEainine

appro:riara xeLy 249 siagle-fo-i l-y resideatiaL equivaleut uaii.e,
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s portion of which tracts (approziinaiely 3'69.7? acres) hawe .been

plaEced by' reeorded subd.ivlsioa p1ats, fbe Retreat Flling 1'{o. 3,

fhe Retreat 3ii-iag No. 4, aad The Retraat Fil-ing No. 5,'corrsisti:rg
of !04 J-ots. Tb.e presently uapl-atted portion (epproxioatel3r 724.g1

acres), $-i11 be platted into approximately 145.Iots.

. 3. AppJ-icaEC crr,ms the fol-Low:Lng water righcs:'
tcnro shares of' tbe cepital- stbek of ihe Eaady Ditch Coupamy
otlE df the LotaL qugslaD;ing 900 ehares ia the said eoo-" Paay. The'Eandy Ditch headgate j-e l-ocated.on the riEht
Lanic of ttre'Big' rnourpsoa Ri;"r-im.er;;d ;;;;;-e"f,-'-
frou tlie mouth-of 3i! Thonpsoa'Ca.a.yoa ia. lhe SifiI/4 of

.SecE5-oa 3, Tor,nsluip 5 Norch, Raoge 70 l,lest of che 6th ?.M.
in Le.ri-mer Cor:nty. .Tb.ese Ehares repaesent. I U?OA propor-
tLonate'interest- in each of tbe foliowing described'vaier
riglrts ouoed by tbe Eandy Dl-teh Couoany:

A. Barrdy Ditch, transferred from the 3ig fhoupeon
Ditch aad Manufactuiing Comparry, alL on tbe 3ig Thoupeon
River, adjudLcated by origiaal decree of the District
Court irr aad for Lar"imer Cor-rnty, entered May 28, 3-883:

L) Priority No. 2, for'1.39 c:f.s., appropriation
"' date April 1, 1863;

2) Friority No. 4, for.1.52 c.f.s., appropriatiou
daie May l, 1864;

3) Priorit;z 1{o- 5, for 20.00 c-f.s., appropriation
. dat,e Sebrua.ry 25, l-865i

4> Priority No. 10-l-/2, for 2. 69 c- f . s. , a.pprop=iation
date March'1, 1867

5) Priority No. 20, for 0.40 c.f.s., appronriaEio:r
d.ale }lay I, L8i2.

B. Eand.y Diteh, by original appropriation, from tb-e
Bi-g Thompsop River by deeree of the Distriet Court il and
for Larj-ner Cor:gty pntered l{ay 28, 1883:

1) '?riority No. 39, for 31.2 c-f;'s., appropriatioa
date Februa.r? 28, 1878i

2) ?riority No. 47-L/2, for l-4L.234 c,f:s., appro-
priation date Deceeber 15, 1880

C. The iolLowiag res-ersoir sEbrage rigbts. in the I{elch
Reservoir locatsed priaeipall-y'i:r rhe SEL/4 NLi-f/4 Sfff/4 of
Section 3-0, Tor'nnsbip 4 North, Range 59 fiest of the 6th P-M.
fil-led from tbe 3ig fhompsoa River as decreed by the Eistrict
Court in arrd for T.arimer' Cor:nty oa April L, l93l-:

tr{eLch Reservoir No. 2, Reservoir ?riority So. 22,
562.01 a'cre-feet, appEopriacion 6ace November 25, 1-888;

'liel-ch Reeervoir'No. 5, Reoervoir ?rioriiy No. 23, 25.51 acre,
feet, appropriaLioo det,e November 25, L888;

u-el-ch Resereoi.r Nos. l, 2 and 5, Reservoir ?riority No. 24,
L262.62 "^ro-faar onrrspsistion date April L7,'1902;
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Tileleh Reserrroir $os. 3 aad 4, Reservoi:c Priority No. 25,
472.1 acre-feet, appropriation daEe February I, L9O4;

- Iilel-cb Rosersoir Nos. I, 2, 3, 4 arrd 5, }:eseruoir Prioritv
. No. 28', 630.83 acre-feet, aDDxopriatj-on date Juo.e 1,- Ig2l-.

D, Tb.e foLlor,ri:rg reservoir storage rights !n the Hertrb.a
Reservoir, located priacipal-Iy in Ehe SU2 SW:-/4 of Section 7
and the NW1/4 N!illl4 of Seciion. 18, Tow-ashlp 4 North, Range 69
West of tbe 6th ?.$., filLed from Kuaus Gree\, as decreeE bv
r-he Ttinr-riaf Court in -ead for Larimer County on April 1.'. 193L:

Reservoi.r ?rioriry No. 26, 59.3.95 acre'feet, appropriatioa
date November 9, 1909;

Reservoir ?riority l,Io. 29, 625.0 a.Cre-feet' approprtation
dare May L8, 1925.

E. Ryanr GuJ.cb Reservoir, 39 of the 100 outstarding-ehares,
fil-Led fiom aeepage arnd loeated priacipally ia tbe SE1./4 NEt/4

' NEl/4 of Sectioi 21, Township 5 irlorth,-Ranle 69 trlest oF *."
6th P,M,.as decreed by the Disrrict Court in aad for Lar.irner
Cou:ety oa Juae 29,'L916, for 729.96 scre-feetr appropriation
Aara Anri 't r ?, l_904,

4. fhe historis use of the above-described uater owned. by

llandy llitcb Company ha!. been for irrigatioa dr:.rirrg the.uonths of
May ihrougb. October. f-he consrmrptive uee of each sb-are of Eandy

Ditch Co:npaay stock has averaged 6.88 acre-feet per yetr; tbe two

shares of such stock -owned by appi-icant tber^-fore rapresent an

histroric co!.sumptive use of 13 .76 4xe-feet per'year.

5. The souxc'e of supply for the do-estic water service 
.

for the appro:cimaxely 249 si:r.g1e-farnily residdtial equivalent

units to be developed by applicao.r iE from groulil rraLer occr:rring
priuarily in the'fracn:red crysta.LliaE roclc aquifer in the basins '

of MllJ-er }ork, Dr:sraven GIa& aad 3lack Creek, which are tr!.bui:ary

to tbe I'iortb Fork of the 3ig Thouipsoa Ltver. Tbe lneans of diver.sion

of such water rrill eitber be througb iodividuaL wells eoaitructed

pu::rsuant, to C.R.S. L48-Z!-45(1) (c), or tJ:Tougb larger capaciry raeil-s

to suppLy aurLti-family r::aits or multrples of single-faarily ur:its '

for resideutiaL and domeetie purpoees.r?:itbbut irrigation.
6. Tbe lands to be developed by appliea:rt are :rot I-ocated

within a desigrrated ground water basin.
. 7. The estiEated lret depletioa of tshe Big Thonpsoa River

resulting fron app3-iaanL''s development of Lhe abowe-described'

resideratiaL units Le.10.93 'ac=e-feetr per year, or an average of



. .A-43.g icre-feet per unit per year.. Since most of sucl: resideqtial-

units wil-I bd occr:pled only dur"iag a l00-day period in the sumllrer

morrths, InoEt of such depletioa r^rill occur duriag tbai. peri'od', -'aith

nirilrsl wi::ier depS-etioa to tJe-- ground wster aguife:r. Tb.e f,ractrured

granlie aqu-i-f er Eysten ordinbr:il-y does Dot recbar'ge froo'Eb-e srrrface

duriag tbe rrintertime riue to freezing of upper EoiL 6!rat8-- Thus

any depletions Eo tbe aquifer wtlL not result i:r sigaifiean-t

d=pl-etioa. to the surfaee sLreana syEtem until the sprilg thalr,

a ti:Ee geueraLLy r,rhea tle Randy Diteb direct f3-ow.rlgbts are in

r!se, arrd ao iajr:ry wlll occur to IoaLer righis Y*t the w'irrt-s'

period so long as total an:rual 
.d.epletionE 

are replaced to the

stream dr:r:irr.g tbe sr1T*er period. The total frrture"depletion, '

l-0.9.3 acre-feet per year, lrill be fess than th'- l-3-75 acre-feet

per year total depletioa preseatLy aad b-istorical-1-y occurrLrrg

pr-rrsubnt to tbe use of the cwo sbares 'of lla:rdy DiLcb Conpaay olo'oed

b! applicant. Tbere will be no gdverse effect to waLet rights oa

fhe Nortb Fork of tbe 3ig Tbbmpson River-

8. T- order to ervoid injrrty to wested wate:a. rights of

appropriators fro:l the 3ig Thor4rson River r,vhich would result frorn

tb"e above-described d.eple;ions cauged by applicant's developmerrt,

. applicant tras fl-Led a proposed pl-an fo: augoeatation be=eiJl. Uuder

such plarr, during.the mouths of May ttrrough October, applicant '!,?{l-1 
.

release to tfie 3ig Tbougson River such portions.of tbe waEer to wtrich

iL is entitled by its ourership of trwo she:.As of Eandy Diteh Compaay

stock .46 are reqpired to 
.compepsate 

for a3r1ual depletions caused

by ite d.evelopment, aad to preveat uaterial iajury to tbe'o'r^7ners

or u6ers of vested .water rlghts. Such iva;e5' witl- be released to

the Big TLror4rson P.iver by.meaas of a turoouL fron tbe Eanriy Ditcb

io be co:rstrucied i-amedi:ately below the headgaCe thereof , anC vi3-1

no longer be available.for trrigatioa of the.lelds od wbich it has

begr hisioricalLy used- The asou:rts a:rd .fateg of flow sf sucb

water io be released d.uri:rg the'montbs of Uay through October lail!

be regulated scr.as to equal as nearl-y as possible the annual coastnptive

use oceurri:ng as a resolt of tbe rrse of water by tbe number Of

-/
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si:rgle-femily residential eguivaS-ent ul.its which have beea con-
ct.-rn+arl in Ehhlie6otrs' de.welopment.

. 9. frte Court fiads i:oac by rhA imposicion of che eonriici-ons

set fort-n in iheee +indilgs, weiis for ciomescic pu:ryoses uay be

cousrructeci and utiiized wirbout adverseiy affecting a:ry ve.sted.

r,va-Ler'=:ights oa the fig fi.ouupson River or Lts rributaries, s:rd'

that by the fursLitrrtion of tbe augaentation plan berein. apggowed.,

the appl-icant, or its Euecessors a:rd assig:es,- Eay Eecure.permit,e

for a:rd use domeetic velLs urder tbe provieioas of C.R.S. 148-2I-

45(1.)(c), or, rmder sEher grovi-sioas of tbe law, Larger capAeity

Ts'e'l-Ls to eeive uulti-fnmi-Ly resid.enEiaL units or rulLEiples of
eingle-fn-i3-y resident,ial uaits withoui adversei-y affecting sny

vested water rights on tbe Big,Thonirspn River or its tributari.eE t

and witlrout tbe neceseity of ad:nin:istering er curEailing thq

w"ithdrawe.l- 9f water from'any of lsueh 
-d.omestie wel-ls in times of

shortaee.

CONCLI'5IONS OF LAW

The Cor:rt eoncl-Edest as a m:tter.of 1aw:

l-. Tbe plarr for augnentation proposed by applicen! is 6rre:,

conteirpl-ated by 1aw, ard. if a.drri-n-istered in accordaace with ttris
decree, will perait the depletions. associated witb ttre prowisioa

of donestic v;ater service w:Lthout irrigalion to appro:ci.natel-y

249 si:rglg-femily'residential equ:ivalent r:riits by qeaEa of domesuic

wells in dpplic"ot': developmenE without adversely affectia.g aoy

otb.er *ested vaiar rights in the 3ig thoupsoa River or its trlbu-

taries

2. The deteruriaation rnade by this Cor:rt ii this d.ecree

sbal-l controL. tbe deteruination to'be rnade by the State Engi:neer

und.e= C.R;S. L48-21-45(3) (b) (i)

3. the State Engineer may Lawfu11-y be reguired rmder the
Lerns of ihis dlerea.Eo admini-ster tbe ii-an for aus'Eentatioa

i:: gtre ruanner eet.forth berein aad tso graat p.r.if" for rselLs to
serve approximaXely 249 s5-ag1-e-famiLy resida.tial equivalent riaiis,
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" " eitbeg foJ -rdjvidua]- wells per uaii under c-^.s. l-48-2I-45 1I) (c),

or for la-ger capacity we]Is for rnulti:-f,a'n.'ly residential us.i-ts or

. .:nultiples of silgJ-e-family residential uaits, ald not to cr:rtait

diversions, in lj:nes.of shortage. tbrough any.of, suc!. rself.sr gLb-e

' depleLions f,or whicb are compensated by Lhe operation of tbe an-lg-

mentation plan bereirr approved-

DECREE

TDERdI ADJIIDGED AND DEBEEDI

I. trhe pla:r for augnoaatatioa proposed by applicant berein 
:

is bereby ap;rroved
a

' ?, f,he State Engi:reer, tlre Division Engiaeer of, Water.

Division |io. L, arrd, other waLer adroinistration officiafs shat.L

' ad.minister tbe pl.aa for augirnentation herej:a approvad by requi-ring

ennlinanlr during thg montb.s of May throu$h Octoberr-to rele.a-se

to tb.e Big thompson River suoh poetions of the vrater i.o rrthich- it

. is entitled by iis oronershi5r of, two sbaree of Eandg Ditch cotopa:ey

stock a€',are required. to comgensaie for annual depletLons causeil

by its derrel.opnentr' ::r4 to ptevent maleriaf i.njirq' to tbe olrrlers

or users of ve.steil water rights, but in no case gball- sucb r?J.eaies

be.req'u:Lred rto a>rceed. tbe a:nount of waler wirich is actual!-y avaiLiable

tn nnnl t"uoi !y yirtue of its ourrrershiB of such. two sb.a.res. Suclr

water shatJ- be released to the Big Thompsoa River by meaas of a

turnout from the Eandy Ditcb to be conairucted irmediately beLow

th-- lrea{gate lhereof i-n accordance uith t}re .regu:i-renents of ttr.e--i

' Division Eaginegr, ead sb.a11 no l.oager be awail-ab1e ior irrigat,ion. '

- of the lands on lrbich it bas beel bisto::ically used.. In tbe event

Lhat the Division E:rgilrreer and the Eandy Ditch Ccmrpany crn agree on

arr a3-t'erqate rnethod of del-ivery of water, by meane oJ a reductioir ia
haadn:*e diversions rather than a.direct turrroutr such may be

ce:aitted., In ttris event any reduction of &Lvergions sh=l-l not be

consider^-d to be abandonment o! ang portion of the Fandy DitcL

. water rlghts. The arnouats aod rates of, floru of sueh water to be

. rel-eas=d during the months or May iirougir oeb.ober rh^aII be

. rA.v'rrl zi-ed so as io equal as nearly as possible the aanuaL consrmptive
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Ii{use occu.r!-.rg' as a .re.suJ-t of, lhe use of water'by tbe
{

nrrn'l^,ar a*

bep- coa-single-falr:ily resid,eutial eguivalsnt units wbicb bave

el-yrratAA in annl-lgarrttS develOprnent- Appl.iCant Shal]. On or before
Apri!- 1 of each year u-ui:iI its development baE been compJ-e'-ed., f1]e
a feport t*rii,h the Division Engi:re^-r shoicirlg the total nr:nrber of
such units which lrave been coastrucled at tlrat time. For the
purpose of regrulating. the'releases to be made th-rough the Ea:rdy

Ditcb lurnout during tbe months of !1ay tbrough Oclober bf eacb

yea!, the anount of annuaL congtsrptive use then occurring irom
singJ.e-fnrni.ly resideat:la1 equivalent unite constructed j:r appJ-ieant's

development shal-l be deta:mined by nuJ.tiplying .0439 acre-feet,

ti-ures the number of sueh uniL,s lqhicl' have been constrdcted at Lhat.
+.1*^ 
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3. Tbe State Engineer, in the d,ischarge of his resPonsl--

bil-ities with respect^ to tire'processiag of .applicatious for perlrits

to construc! and utili-ze weI'ls for the provlsion of domestj-c and

mulicipa]- waler service to apgiroximaf,e.Iy 249 singJ.e-{amily resi-
dentiaI' equival-el,t urvits v:ilhLn applicanttE devglopment' eitber

through ind.ivi.d.uaL wells applied. for under fi-R.S. 148-21-45.CI) [c),
or th.rough aarger capacity we11s applied for under other prowisions.

of l-aw to Beree utul-ti-famiJ.y units or mult:lpLes of single-family'

"r+:.", sbal-l- recognize th= existe:lce aDa operalLion of th.e plan

for auErmentai,ion berein approved., end sbal-l not deny applications
f,or such weLLs

4. The State Sngri-neer and Division Engineer of Water Division
N6. I sha.lLl not', at the reguest'of senior appropriators or on their
olrn initiative, surta-il the diversion of rrrater u:rougb any of t$.e

wq,I-Is used i'o 'provide domesiic ernd mutricipal service rsithout irrlga-
t:ion to approxi:nate3.y 2d-9 single-fmily resldential e{ui-valant ua.it's

ror w^q:-cn Lne plarr xor augEaelllaL

Xong as such 5:1aa is bellg admj-nistered ia accord.ance with. *.ris
rl o n=aa t'-v

. DA.TED 'nr" ;?gt-fty of May,

Wa
(ti*a of ColorEdo


